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Issue I

COLORADO WATER RIGHTS APPICATIONS

purposes. The water associated with Melby's certificate also authorizes
irrigation of different land. Melby must initiate a change in the place
of use of this water by first making a request to the Board of Directors.
Even if the Company approved the change in use of the shares and
the Company's Articles of Incorporation and Bylaws do not prohibit
Melby's plan, the Company states that along with any terms or
conditions the Company imposes, the court must impose several other
requirements on Melby. According to the Company, Melby must pay
all assessments levied on its Company shares and the court must hold
him to strict proof of actual legal and physical availability of the water
needed for augmentation. Melby must also show that it has the legal
and physical ability to guarantee availability of the augmentation water
with adequate time, place, quality, and quantity. Melby must also meet
the requirements normally put on senior appropriations for quality,
quantity, and continuity.
The Company believes that the proposed development will injure
the quality of water available to it. Melby must also be placed on strict
proof for out-of-priority diversions and depletions caused by its
exercise of water rights. Melby must also ensure that it makes
depletions, diversions, and return flows in the historical season,
volume, and place. The court must put provisions in place to protect
other users' vested and decreed conditional water rights.
The
Company also asserts that the application lacks sufficient information.
Harold D. Simpson's ("Simpson") opposition asserts that Melby's
application does not contain sufficient information to understand the
full ramifications of the proposal. It does not adequately address the
timing of depletions in order to protect vested water rights. Simpson
urges that the court hold Melby to strict proof of both the details and
patterns of historical consumptive use and the method of recharge to
the Sanchez Ditch. Melby must also prove that the augmentation plan
sufficiently covers all proposed uses and replace depletions in time,
place, and amount.
Shana Smilovits
WATER COURT DIVISION 5
APPLICATION FOR ABSOLUTE WATER RIGHTS AND FOR APPROVAL OF
PLAN OF AUGMENTATION IN EAGLE COUNTY, COLORADO.

Case No.

99CW90 (Water Division 5,June 1999). Applicant: Vail Associates, Inc.
(Atty. Glenn E. Porzak).
1. Application

Vail Associates, Inc. ("Vail") seeks an absolute decree of 6.7 cubic
feet per second from Beaver Creek, which feeds into the Eagle River.
Vail seeks the water for the beneficial uses of snowmaking, recreation,
domestic, commercial, and irrigation. Vail initiated its water right on
November 1, 1992, by diverting from an existing structure called the
Beaver Creek Diversion. Vail located the diversion at Arrowhead and
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Bachelor Gulch Ski Resorts.
In case number 94CW303, Vail seeks the additional point of
diversion to transport out-of-priority water to refill the Beaver Creek
Snowmaking Reservoir No. 1 ("Reservoir"), which has a decreed right
of 130 acre feet absolute. Vail augments the Reservoir pursuant to its
conditional decree granted in previous cases.
The decreed sources include the Eagle River and the Black Lakes,
which originate from Black Gore Creek. In case number W-4003, the
water court decreed 491.6 acre feet from the Black Lakes Diversion on
Black Gore Creek for domestic, municipal, irrigation, commercial,
piscatorial, industrial, and recreational uses. This decree obtained a
priority date of December 29, 1978. Vail also leased water from Eagle
River Water and Sanitation District to maintain instream flows for
Gore Creek.
Additionally, snowmaking return flows from Arrowhead and
Beaver Creek Ski Areas constitute augmentation sources. Pursuant to
Case Nos. 88CW456, 89CW201, and 89CW296, Vail diverts 1,754 acre
feet per year from the Eagle River for snowmaking.
In case number 94CW303, the water court determined that eighty
percent of the diversions' water returns to the Eagle River during the
spring snowmelt. Further, Vail obtained credit for 1,400 acre-feet of
the return flows. Last, Vail obtained the right to utilize these return
flows to augment out of priority diversions to the Reservoir.
2. Opposition
The cities of Colorado Springs and Aurora, through the
Homestake Project ("Project"), object to Vail's application for
perfected water rights. The Project owns conditional rights in Water
Division 5 and fears that Vail's junior water rights could injure its
conditional rights.
To protect these rights, the Project seeks
conditions to Vail's water rights.
Additionally, the Project claims that Vail's application contains
insufficient information. Thus, it seeks to reserve the right to state
additional objections when the information becomes available.
Additionally, the Project seeks permission to amend or supplement the
application, thus preventing the filing of separate statements of
opposition.
Likewise, the Colorado Water Conservation Board ("CWCB") also
filed a statement of opposition claiming Vail's application remains
factually insufficient. The CWCB fears that Vail's rights may injure its
instream flow rights, which preserve the natural flow of Beaver Creek.
The agency argues that Vail's plan for augmentation may not replace
depletions at a time, place, or amount sufficient to maintain the
instream flow decreed in case number 75W2719.
Madoline Wallace

